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The Soldiers’ and Sailors’ Civil Relief Act of 1940, approved 
by the President on October 17, was adopted for the purpose of 
suspending the enforcement of certain civil liabilities of persons 
in the military service of the United States. One of the benefits 
provided by the Act is the Government’s guarantee of premium 
payments on policies, not exceeding $5000 in amount, during 
the period of the insured’s military service and for one year 
thereafter, provided this prohibition shall not extend for more 
than one year after this Act ceases to be in force. 


Administrative Methods 


Forms to be used by insured persons in applying for the 
benefits of this Act are to be prepared in accordance with the 
rules and regulations prescribed by the Administrator of Vet- 
erans’ Affairs. The original application is to be sent to the 
insurer and a copy to the Veterans’ Administration. Policies 
on which premiums are due and unpaid for more than one 
year, and those on which there is an outstanding loan or 
indebtedness equal to or in excess of 50 percent of the cash 
surrender value do not come within the purview of this Act. 


Monthly reports are required from the insurers to which 
application has been made, wherein the so-called “monthly 
difference” is computed. When the amount of this difference 
has been verified, the Administrator of Veterans’ Affairs shall 
send to the insurer a certificate in that amount. These certifi- 
cates shall bear interest, shall not be transferred without the 
Administrator’s approval and shall be payable within sixty 
days after a final accounting is made between the insurer and 
the United States, said account to be stated at the expiration 
of one year after this Act ceases to be in force. 


If, within one year after the termination of the insured’s 
military service, the insured does not pay to the insurer all 
past due premiums, his policy shall lapse and the Government 
shall have a first lien on the cash surrender value for which 
the insurer shall become liable, said lien to be subject only to 
liens existing at the time the policy became subject to this Act. 
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FEUBPORREEE RI OERNNRR i EnceANCi HE A NRE RE EE ALERT NS A ERE ES SORENESS CN AE EEE LNT ayy 


% UNITED STATES SUPREME COURT % 
ACTIONS 


The United States Supreme Court, on October 21, 1940, granted 
certiorari in the following cases: 


Berry v. United States [3 Life Cases 948] 
Conway v. O’Brien [7 Automobile Cases 387] 


% FIRE AND CASUALTY % 


Proof of Loss under Fire Policy—An amended complaint 
which deleted the allegation that due proof of loss had been 
furnished the insurer and substituted the allegation that 
proof of loss had been waived by the insurer withdrew the 
issue of due proof from the case and the court’s instruction 
on that point constituted reversible error. (Concordia Fire 


Ins. Co. v. Hardman et al., Ga. Ct. of App.).. . J 300,398. 


Commencement of Action.—The filing of a declaration for the 
purpose of beginning suit on two policies, with the intention 
that service issue immediately, was held to constitute the 
commencement of the action although the clerk in issuing 
summons failed to attach his seal and it was necessary, 
subsequently, to cause an alias summons to issue. (Shackel- 
ford v. New York Underwriters Ins. Co., Miss. Supreme Ct.) 
.. .§[ 300,399. 


Interest in Policy.—Under evidence relating to the payment of 
premiums, said evidence being inconsistent and conflicting, 
the court held that the named insured was entitled to recover 
the amount of the loss sustained, the interest of the mort- 
gagee having been terminated when his mortgage was paid 
off by bonds. (Toy ex rel. Ketcham v. Lapeer Farmers Mutual 
Fire Ins. Assn. (Rice et al., Appellants), Mich. Supreme Ct.) 

{ 300,400. 


Cancellation of Policy—An insurer may cancel a policy only 
upon strict compliance with the terms of the policy relative 
to cancellation and the fact that an agent advanced the 
premium on a policy under an agreement with the insureds 
as to the method of repayment did not relieve the insurer 
from the duty of giving the insureds five days’ notice and 
returning to them the amount of the unearned premium. 
(Seaboard Fire & Marine Ins. Co. of N. Y. v. Hines et al., 
Tex. Ct. of Civ. App.)...{ 300,401. 


Rival Claims to Insurance Proceeds.—The seller of property 
who was the sole beneficiary of the insurance policy cover- 
ing said property was held to be a constructive trustee of 
the proceeds of said policy and to be entitled to collect 
therefrom the amount due on the purchase price, the re- 
mainder to be paid to the purchaser of the property. (Gil- 
lingham et al. v. Phelps et al., Wash. Supreme Ct.) . . . J 300,402. 


Public Liability Insurance.—An insurer was held liable under 
its public liability policy issued to an insured who was en- 
gaged in conducting excavating operations, for injuries sus- 
tained by a minor when a dynamite cap which said minor 
had found on the premises being excavated exploded. 
(American Mutual Liability Ins. Co. v. Buckley and Co., Inc., 
U. S. Dist. Ct., E. D., Pa.)...§ 300,403. 


Indemnity Contract.—An insurer could not be held liable for 
injuries sustained by plaintiff who was assaulted at a wrestling 
match by one of the participants in the match unless the 
promoter or the city, the named assureds under the lia- 
bility policy, were first held liable. (Wiersma v. City of Long 
Beach et al., Calif. Dist. Ct. of App.). . . J 300,408. 


Value of Building Destroyed by Fire.—The value of a school 
building which was completely destroyed by fire was to be 
determined after considering its cost, age, condition prior 
to fire and reproduction cost and the amount that could 
be acquired for salvage was not controlling, (The National 
Fire Ins. Co. of Hartford, Conn. v. School District No. 68, 
Sequoyah County, Okla., U. S. C. C. A., 10th C.).. J 300,404. 


Arbitration Used to Settle Dispute as to Fire Loss.—An insured 
is not entitled to sue on a policy for the total value thereof 
without first returning to the insurer a check sent to her 
after an award had been made by arbitration, said insured 
having attacked the arbitration award as being void. (Aflan- 
tic Mutual Fire Ins. Co. v. McKenzie, Ga. Ct. of App.) 

1 300,406. 


Manner of Installation of Tank.—An instruction telling the jury 
that rules prescribed by the State Fire Marshal for the 
installation of tanks were the law of the state and that the 
installation of a tank in violation of such rules constituted 
negligence per se was erroneous since the power to make 
laws cannot be delegated. Defendants were entitled to a 
new trial. (Town of Kirklin, Ind., v. Everman; Municipal 
Waterworks Corp. of Kirklin, Ind., v. Same; Same v. Everman 
et al., Ind. Supreme Ct.).. .§ 300,405. 


% NEGLIGENCE »% 
(Other than Automobile) 


Malpractice.—Plaintiff brought an action of malpractice to 
recover damages resulting from defendant’s alleged negli- 
gent treatment of plaintiff’s broken leg. The court affirmed 
a verdict directed for defendant holding that the evidence 
failed to disclose any negligence on the part of defendant. 
(Merryman v. Bunch, Tenn. Ct. of App.)... 401,659. 


Malpractice of Dentist.—Plaintiff brought an action for alleged 
malpractice by defendant, a dentist, in extracting plaintiff's 
tooth. It was alleged that defendant failed to remove a por- 
tion of a root of said tooth, which caused injuries to plain- 
tiff’s jaw. Defendant testified that he took an X-ray which 
showed that all of the tooth had been removed. A physician- 
surgeon who operated on the jaw testified that, three months 
after the tooth had been extracted, he found a piece of the 
root in the cavity. The court held that under these circum- 
stances, expert opinion evidence of a dentist to show what 
defendant did or omitted to do which proximately caused 
the injury, was not necessary. Judgment for plaintiff was 
affirmed. (Smith v. McDougall, Ohio Ct. of App.) 

{ 401,670. 


Landlord’s Liability.—Plaintiff, a salesgirl employed by the 
lessee of certain premises, sustained injury when a radiator 
attached to the wall back of where she stood became de- 
tached and struck her. The question of the reservation and 
control of the heating plant, including the radiator, by de- 
fendant landlord was held to have been properly submitted 
to the jury, since this was a matter to be found from dis- 
puted facts and circumstances. (Monohan v. Baime et al., 


N. J. Ct. of Err. and App.).. . 401,660. 


Notice to Landlord.—Plaintiff, a tenant, was denied a recovery 
for injuries sustained as the result of tripping in a hole in 
the dining room floor of her apartment, the court holding 
that notice of the defective condition to the former landlord 
did not constitute constructive notice to the subsequent 
landlord. (Costagliola et al. v. Home Owners’ Loan Corpora- 
tion, U. S. Dist. Ct., S. D. of N. Y.)...9 401,663. 


Fall of Derrick.—Plaintiff’s husband was killed when defend- 
ants, in an attempt to dislodge a drill stem in an oil well, 
caused a derrick to fall on deceased. The court applied the 
doctrine of res ipsa loquitur and entered judgment for plain- 
tiff. (Penrod Drilling Co. et al. v. Silvertooth et al., Tex. Ct. 
of Civ. App.).. . 401,668. 


Unlighted Hallway.—Plaintiff sustained injuries as the result 
of falling down a flight of stairs while walking along an 
unlighted hallway. She intended to go from her apartment 
to one across the hall. The court reversed a judgment en- 
tered for defendants holding that, from the testimony offered 
by plaintiff, it would not be a matter of speculation for the 
jury to find that defendants’ failure to light the hall and 
stairway was the proximate cause of plaintiff's injury. 
(Bessie Rodgers v. Stoller et al.; John William Rodgers ¥. 
Same, Ky. Ct. of App.).. .1 401,665. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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No. 95 


Contributory Negligence.—Plaintiff brought an action to re- 


cover damages for injuries sustained as the result of falling 
on a sidewalk alleged to have been maintained in a defective, 
icy condition by defendant city. About a year prior to this 
accident, plaintiff had fallen on the same sidewalk at almost 
the same spot, and at this time took a number of photo- 
graphs of the sidewalk from various angles and distances. 
The court directed a verdict for defendant, finding that 
plaintiff was guilty of contributory negligence as a matter of 
law. (Mardis v. City of Indianola, Iowa, lowa Supreme Ct.) 
.. .§ 401,672. 


Elevator Passenger Injured.—Plaintiff brought an action to 


recover damages for injuries sustained as the result of a 
fall as she was entering an automatic passenger elevator. 
The court found that the language used by the trial judge 
in his instruction to the jury in effect directed a verdict for 
defendant. This was held to be error, and a judgment 
entered for defendant was reversed. (Moran v. Chicago Title 
and Trust Co., Ill. App. Ct.).. . 401,666. 


Explosion of Dynamite Cap.—In a suit brought by plaintiff to 


recover damages for injuries sustained when a dynamite 
cap, manufactured by defendant, exploded in his hands, the 
court held that the circumstances of the accident put it 
beyond reason that the accident was caused by a defect in 
the cap which existed when it left defendant’s hands. The 
evidence was held to be sufficient to sustain a verdict re- 
turned by the jury in favor of plaintiff. (Sierocinski v. E. I. 
Du Pont De Nemours & Co., U. S. Dist. Ct., E. D. of Pa.) 
.. 1 401,658. 


Res Ipsa Loquitur.—In a suit brought by plaintiff to recover 


damages for injuries (burns) received while being given a 
permanent wave, the court held that the doctrine of res ipsa 
loquitur applied and reversed a judgment of no cause of 
action entered by the trial court. (Felt v. Ciccone, N. J. 
Supreme Ct.)...{| 401,657. 


Installation of Electrical Appliances.—Where defendant electric 


company employed an independent contractor to install 
electrical appliances which it had sold to plaintiff, and plain- 
tiff sustained injuries as the result of coming in contact 
with live wires left protruding from the wall, the court held 
defendant liable on the ground that it was under a duty 
to protect plaintiff from this dangerous condition, or to give 
notice of the danger. (El Paso Electric Co. et al. v. Buck, 
Tex. Ct. of Civ. App.).. .§ 401,662. 


Charitable Trusts.—Plaintiff, a member of a ladies’ aid society, 


was denied a recovery for injurics sustained as the result 
of a fall in the basement of a church where she was attend- 
ing a ladies’ aid meeting, the court holding that defendant 
church was a charitable trust, and that plaintiff was a 
beneficiary of the charity. Therefore, there could be no 
recovery for damages resulting from the negligence of its 
agents or servants unless it was pleaded and proven that 
there was negligence on the part of the church in the selec- 
tion of employment of its agents or servants. (Burgie v. 
Muench et al., Trustees, Ohio Ct. of App.).. .§ 401,671. 


Teacher’s Liability—Plaintiff, a pupil in a school for incor- 


rigible and defective youth, sustained injuries as the result 
ot being assaulted by another pupil while defendant teacher 
was absent from the classroom. In a suit brought against 
the teacher to recover damages the court entered judgment 
against plaintiff, holding that the proximate cause of the 
injuries was not the absence of the teacher from the class- 
room but the violent disposition of the assaulting pupil. 
(Guyten v. Rhodes, Ohio Ct. of App.) . . . | 401,669. 


Street Car Passenger Injured.—In a suit brought by plaintiff 


to recover damages for injuries sustained while he was in 
the act of boarding defendants’ street car, a judgment en- 
tered for plaintiff was affirmed, The court found no merit 
in defendants’ contention that plaintiff's evidence failed to 
prove the particular negligence and cause of injury as alleged 
in the complaint. It was further held that plaintiff's act of 
boarding the street car while it was in motion was not 
negligence per se. (Breese v. Richardson, Recr. et al., Il. 
App. Ct.).. .§ 401,667. 


WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


Railroad’s Liability.—Plaintiffs brought suit against defendant 
railroad company, alleging that their farms, adjoining de- 
fendant’s right-of-way, were damaged as the result of a fire 
caused by defendant’s negligence in failing to equip its 
engines with spark arresters. The court reversed judgments 
entered for plaintiffs and granted a new trial, holding that 
newly discovered evidence introduced by defendant was of a 
decisive character in determining whether the fire originated 
on the right-of-way or in near-by woods. (Cincinnati, New 
Orieans & Texas Pacific Railway Co. v. Snow, Ky. Ct. of 
App.)...§ 401,661. 


Scope of Cross-Examination.—In a suit brought by plaintiff to 
recover damages for the wrongful death of his decedent 
who was struck and killed by the engine of defendant’s 
freight train, the court reversed a judgment entered for 
plaintiff on the ground that the trial judge too narrowly 
restricted defendant’s cross-examination of plaintiff’s expert 
witness. Plaintiff's application for rehearing was denied. 
(Louisville & Nashville Railroad Co. et al. v. Martin, Admr., 
Ala. Supreme Ct.).. .{ 401,664. 


* LIFE x 


Commissioner’s Rejection of Policy.—The refusal of the Com- 
missioner of Insurance of the state of Oklahoma to approve 
a form of mortality endowment policy which the appellee 
company desired to issue was found not to have been arbi- 
trary or unreasonable, his refusal having been based upon 
the ground that said policy was contrary to law and the 
public policy of the state. (Read v. National Equity Life Ins. 
Co.,. U.S, C..C. Ay 10h C.)...9 508522 


Suspension of Membership in Society—Reinstatement.—U nder 
a certificate providing that in the event the monthly install- 
ment for dues was not paid during the month’s grace period 
allowed, payment of all back assessments within three 
months following the due date of said installment would 
operate to reinstate the member provided he was then in 
good health and continued so for thirty days, the beneficiary 
could not recover where the insured died within fifteen days 
after an attempted reinstatement. (Sovereign Camp Wood- 
men of the World v. Muller, Ga. Ct. of App.).. .§ 501,524. 


Defaulted Policies.—In an action on two policies on which there 
had been defaults, plaintiff claimed that the reserve value 
at the date of default on one policy was sufficient to pur- 
chase paid-up term insurance which would extend to the 
date of the insured’s death and that defendant had waived 
the forfeiture as to the other policy. Rulings in the lower 
court in favor of plaintiff were found to be error and the 
case was reversed and remanded, (The Equitable Life 
Assur. Society v. Brandt, Ala. Supreme Ct.)...{ 501,526. 


Tuberculosis—Disability—Evidence showing that the tuber- 
culosis from which the insured suffered when he was dis- 
charged was slight and might have been cured had said 
insured followed treatment, and that he worked for almost 
two years following said discharge was sufficient to support 
a finding that he had not been totally and permanently 
disabled at the time of the discharge. (Slaughter v. The 
Equitable Life Assur. Society of the U. S. et al., Tenn. Ct. 
of App.).. .§ 501,521. 


Disability Benefits—Under a policy which provided that in 
the event the income payments due thereunder in addition 
to any due under other policies carried by the insured ex- 
ceeded 80 per cent of his earned monthly income, it was 
encumbent on plaintiff in seeking to recover to establish 
that said payments did not amount to more than the stipu- 
lated 80 per cent. (United Benefit Life Ins. Co. of Omaha v. 

wan, Tex. Ct. of Civ. App.)... 501,525. 


Change of Beneficiary.—In the absence of an actual change of 
beneficiary, the evidence introduced by a party who claimed 
that the insured intended to make her his beneficiary, but 
that his death occurred before he could make the change, was 
held insufficient to substantiate her claim in view of the 
contradicting evidence introduced by the named beneficiary 
to show that no change was intended. (Phillips, pro ami v. 
Phillips et al., Ala. Supreme Ct.).. . 501,527. 


Paragraph ({}) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Property Settlement—Beneficiary’s Claim.—The right of plain- 
tiff, as beneficiary under a certificate issued to her husband 
under a “provident fund” established by his employer, to 
the benefits of said certificate were held to have been re- 
leased by the terms of a property settlement entered into 
between plaintiff and the insured when they were divorced. 
(Sullivan v. Union Oil Co. et al., Calif. Supreme Ct.).. 
7 501,528. 


Premium Loan—Cancellation of Policy.—A transaction where- 
by the insurer enabled the insured to pay his third premium 
on his policy by advancing the amount that would have been 
available as a loan value had the third premium been paid 
and accepting a note for the balance plus interest was held 
to be a premium loan under the terms of which it was neces- 
sary to give the insured 31 days’ notice before the policy 
could be cancelled. (Paul v. The Columbian National Life 
Ins. Co., N. J. Ct. of Err. & App.) .. .§ 501,529. 


Presumption of Death.—Under evidence that gave rise to only 
one inference and that being that the insured was dead, the 
trial judge correctly directed a verdict for the beneficiary 
under the deceased’s policy and allowed her interest from 
the date of the presumed death, plus an amount paid in 
premiums since that date. (Supreme Liberty Life Ins. Co. v. 
Pemelton, Tenn. Ct. of App.).. .f 501,530. 


Death Resulting from Accident.—An insurer was held liable 
under the accidental death benefit provision of a policy 
where the evidence established that the insured died from 
a pontine hemorrhage which resulted from a_ sub-dural 
hemorrhage which had been the direct result of an accidental 
fall. (New York Life Ins. Co. v. Hatcher et al., U. S.C. C. A., 
5th C.)...§ 501,531. 


War Risk Claim Barred.—Under the law which required ac- 
tions on yearly renewable term insurance to be brought 
within six years from the time when the cause of action 
accrues, or within a year from the date set by said law, 
plaintiff's claim was held to be barred, his action having 
been started after the running of the statute of limitations 
and no ground for the suspension thereof having been al- 
leged. (King, Admr. v. The United States of America, UV. S. 
Dist. Ct., Middle D., Pa.)... 501,520. 


War Risk Insurance—Disability.—A finding entered some eight 
years after the insured’s death to the effect that some seven 
months prior to death the insured had become totally and 
permanently disabled could not be relied upon by defendant 
to defeat its liability when at the time of his death compen- 
sation was owing to the insured which if applied to premiums 
would have continued his insurance until the date of death. 
(Florian, Exr.v. The United States of America, U. S.C. C. A,, 
7th C.)...9 501,523. 


% AUTOMOBILE ~ 


Left Turn Across Highway.—Plaintiff brought an action to re- 
cover damages sustained as the result of a collision between 
his automobile and defendant’s rapidly approaching auto- 
mobile, as plaintiff was preparing to make a left turn across 
the highway. The court held that special findings returned 
by the jury, wherein defendant was found to have been 80% 
causally negligent and plaintiff 20% causally negligent, were 
uncertain and inconsistent in specified respects, and, for 
this reason, reversed the judgment entered for plaintiff. 
(Robinson v. Krenn, Jr. et al., Wis. Supreme Ct.).. . 703,304. 


Retrospective Effect of Statute ——Plaintiff, as administratrix, 
brought an action under the survival act to recover damages 
for the death of her decedent, who was struck by defend- 
ant’s car while crossing a street. Defendant contended that 
this survival act had been repealed by a subsequent act, 
and therefore, the damages recoverable were to be deter- 
mined in the light of the repealing act. The court refused 
to give retrospective effect to the repealing act, holding that 
the clear purport of the act was that it was to apply “here- 
after.” (Straub, Admx. v. Andrews, Mich. Supreme Ct.)... 
1 703,305. 


October 24, 1940 


Injuries Caused by Parent’s Negligence.—The minor childre 


of the deceased insured were denied a recovery against the 
insufgr for injuries caused by the parent’s negligence, the 
court holding that unemancipated minors have no cause o 
action against their living parents or their estates, if the 
parents are deceased, grounded upon the torts or negligence 
of their parents. (Lasecki et al. v. Kabara et al., Wis. Su- 
preme Ct.).. .J 703,303. 


Declaratory Judgments.—Plaintiff insurer refused to defend a 


suit arising out of an automobile collision involving the 
insured caf, relying upon the exclusion clause of the polic 

which provided that there was to be no liability for injurie 

or death sustained by persons related within the first degree 
of kinship to the insured. The court, in a declaratory judg 
ment action, held that plaintiff was bound to defend the 
suit on the ground that the injured person was within the 
second degree of kinship. (Commercial Standard Insurance 
Co. v. Gerritzen, U. S. Dist. Ct., E. D. Mo.).. .¥ 703,325. 


Intoxication of Insured.—An insurance company, which denied 


liability under its insurance policy for the reason that, a 
the time of the accident, the insured was intoxicated, failed 
to discharge its burden of proof that the insured was intoxi 
cated and was, therefore, held answerable for the satis 
faction of judgments obtained by plaintiffs against the 
insured. (Neely et vir. v. Commercial Standard Ins. Co., Tenn 


Ct. of App.).. .§] 703,313. 


Obligation of Insurer to Defend Suits——Suits were brought 


against plaintiff’s insured and the owner of the truck involved 
in the collision which gave rise thereto. Plaintiff refused to 
defend the actions and sued for a declaratory judgment 
claiming that it was not obligated to defend the actions and 
that the insurer of the owner of the truck was. It was held 
that plaintiff’s suit had been erroneously dismissed in Mis 
souri, there being a controversy appropriate for judicia 
determination. (Maryland Casualty Co. v. The Texas Co 
aa, U.S. C. GC. A, Sth C.). . 703,333. 


Head-On Collision.—Defendant’s truck crashed head-on into a 


small truck which approached from the opposite directio 
on the wrong side of the road. Upon affirmation of judg 
ments entered upon jury verdicts, defendant was held re 
sponsible for the wrongful death of two occupants of the 
small truck. Because of fault on both sides, the jury ap 
parently reduced the damages recoverable, Litigation arose 
in Georgia. (Dixie Ohio Express Co., Inc. v. Lowery; Sam 
v. Goram, U.S. C. C. A., 5th C.)...9 703,330. 


Horse-Drawn Wagon Struck by Automobile.—Plaintiff wag 


injured when defendant drove his automobile against plain 
tiff’s horse-drawn wagon. The court, in upholding a deci 
sion in favor of plaintiff, found the trial court justified i 
finding that plaintiff was not required, at the time of the 
accident, to equip his wagon with lights as required by the 
law cited by defendant. (Holmes v. Koepsel, Cal. Dist. Ct 
of App.). . .§ 703,329. 


Mule Running at Large on Highway.—Plaintiff was denied a 


recovery for property damages sustained when his automo 
bile collided with defendant’s mule running at large upon 
a public highway, the court finding no evidence that defend- 
ant “knowingly, voluntarily, negligently, or wilfully per- 
mitted” the animal to run at large or that the collision was 
the proximate cause of any negligent act of defendant. 
(Crittenden v. Speake, Ala. Supreme Ct.).. .§ 703,324. 


Rear-End Collision.—In a suit brought to recover compensation 


for personal injuries sustained in a rear-end collision be- 
tween an automobile and a bus, it was held that the issue 
of joint enterprise and its consequent imputation of negli- 
gence should have been submitted to the jury and that the 
erroneous instruction permitting plaintiff to recover if she 
herself were free from fault was not cured by the instruc 
tion denying her recovery if the driver of the automobile 
in which she was riding was negligent. (Missouri Pacific 
Transportation Co. v. Howard, Ark. Supreme Ct.) .. .§ 703,328 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


AUTOMOBILE—Continued 


ase and Trespass.—A single count ascribing plaintiff's injury 
and damages, consequent upon the collision of two automo- 
biles, to the negligence of one defendant in the operation 
of an automobile as agent of the other defendant was held 
to be a count in case as to both defendants and not an 
improper joinder of case and trespass in one count, as con- 
tended by defendants. (Crotwell et al. v. Cowan et al., Ala. 
Supreme Ct.).. . ff 703,319. 


aster and Servant Relationship.—Plaintiff leased trucks to 
persons, who scoured the countryside purchasing junk 
which they resold to plaintiff. Each driver paid his own 
operating expenses and was free to do as he pleased. Under 
this arrangement, plaintiff could not be held responsible for 
the negligent operation of one of his trucks while operated 
by such a lessee. (Fanelle v. Jones et al., N. J. Supreme Ct.) 
mm Fe 


Dissolution of Partnership.—Defendants, as co-partners, were 
sued for damages which resulted from a collision between 
an automobile and a truck. Uncontroverted evidence indi- 
cating that, at the time of the accident, the partnership of 
defendants had been dissolved, it was held that only the 
defendant owning and operating the offending truck could 
be found responsible. (Elmore v. Peavy, Tex. Ct. of Civ. 
App.).. .] 703,317. 


iability Under Guest Statute—When warned that she was 
going into a ditch, the driver of a car lost control and her 
guest, plaintiff’s wife, sustained fatal injuries. Under the 
Texas guest statute, her conduct did not constitute “heed- 
lessness or reckless disregard of the rights of others” and 
her plea of privilege to be sued in the county of her resi- 
dence was properly sustained. (Mims v. Seltzer et ux., Tex. 
Ct. of Civ. App.). . .J 703,316. 


Damages Under Survival Statute—A small child was killed 
when struck by defendant’s car. His parents were awarded 
damages under the Pennsylvania wrongful death statute. 
The jury, applying a proper test, concluded in effect that 
decedent would not have accumulated anything from the 
age 21 to the end of his life expectancy and his administrator 
was, accordingly, awarded no damages under the survival 
statute. (Voelkel, Admr. et al. v. Bennett, U. S. C. C. A,, 
3rd C.).. .9 703,323. 


Reversal of Judgment.—A judgment was entered in favor of 
a motorist who was injured in a collision which ocurred 
when he attempted to make a left turn across the highway. 
That judgment was reversed and remanded on appeal and 
a petition to rehear was denied, the court holding that com- 
plete justice was more like to be attained by the award of 
a new trial rather than by the dismissal of the suit as 
requested by defendant. (Shinn v. Joseph, Tenn. Supreme 
Ct.) .. . 703,315. 


Minor Injured in Intersection Collision.—After stopping at an 
intersection, the driver of the car in which plaintiff, a minor, 
was riding proceeded forward until the rear wheels of the 
car had reached about the center of the intersection where 
the car was struck on the left by defendants’ approaching 
truck. Whether the truck driver was negligent was an 
issue for the determination of the jury and its verdict in 
favor of plaintiff was affirmed. (Ensey v. Brewer, Tenn. Ct. 
of App.).. . 703,314. 


Abandoned Streets.—A city was held responsible for property 
damage and personal injuries sustained when an automobile 
plunged into a river, the approach to which had been aban- 
doned by said city when the bridge went out. After abandoning 
the maintenance of a public street, a city still has some duty 
m respect to not leaving the abandoned part in the shape of 
a pitfall or trap to wayfarers. (Ollgaard et al. v. City of 
Marshall, Minn. Supreme Ct.).. .] 703,312. 


Pedestrian Injured.—Plaintiff, having alighted from defendant 


Kutches’ parked truck was struck by defendant Johnson’s 
automobile while she was standing at the right rear of the 
parked truck. The jury exonerated her from a charge of 
contributory negligence and found that the negligence of 
both defendants proximately caused her injuries. The evi- 
dence sustaining the jury’s verdict, the judgment entered in 
plaintiff's favor was affirmed. (Anderson v. Johnson et al., 
Minn. Supreme Ct.).. . 703,311. 


Intoxication of Injured Pedestrian— Although there was evi- 


dence that plaintiff, a pedestrian, was intoxicated at the time 
he was struck by defendant’s car, the trial judge failed to 
instruct on the question of intoxication as it bears upon the 
question of contributory negligence. This error necessitated 
the reversal of a judgment entered upon the jury’s verdict 
in favor of plaintiff. (Bright v. Stettenbauer, Pa. Supreme 
Ct.). . .§ 703,322. 


Judgment Against Minor.—Defendant was held responsible for 


the death of a minor pedestrian whom he struck while driving 
an automobile. In the absence of the appointment of a 
guardian ad litem, if defendant was a minor, the judgment 
against him was voidable only. Since his minority was not 
passed upon by the trial court, the Supreme Court was with- 
out jurisdiction to consider the matter, having appellate 
jurisdiction only. (Suave v. Ingram, Ark. Supreme Ct.)... 
{ 703,327. 


Last Clear Chance.—The jury, upon the great weight of the 


evidence, found that the railroad crossing collision out of 
which this suit arose was unavoidable so far as those respon- 
sible for the operation of the train were concerned. Since 
the evidence did not justify the submission of the issue of 
subsequent negligence to the jury, any errors committed in 
instructions on that issue were without prejudice to plain- 
tiff. (Johnson v. Louisville and Nashville Railroad Co. et al., 
Ala. Supreme Ct.).. . 703,318. 


Last Car of Train Struck.—Failing to observe the “stop, look 


and listen” rule, plaintiff drove a truck into the last car of 
a train at a crossing. In his suit for damages, it was held 
that an affirmative charge should have been given in favor 
of those responsible for the operation of the train, there 
being no doubt that the proximate cause of the collision 
was plaintiff's negligence. (Ex Parte: Sloss-Sheffield Steel 
& Iron Co.; In Re: Sloss-Sheffield Steel & Iron Co. v. Willing- 
ham, Ala. Supreme Ct.). . .[ 703,320. 


Railroad Crossing Collision.—Plaintiff’s abandoned truck was 


struck on a railroad crossing by one of defendant’s trains. 
Since the engineer was not guilty of any simple negligence 
and since, after discovering the presence of the truck, there 
was nothing he could have done which he did not do, that 
would have averted the impending collision, the trial court 
erred in refusing to give an affirmative charge for defendant. 
(Louisville & Nashville Railroad Co. v. Griffin, Ala. Supreme 
Ct.).. . 703,321. 


New Trial for Inadequacy of Damages.—A minor was severely 
and permanently injured in a collision between the automo- 
bile in which he was riding and an automobile driven by 
defendant. The jury returned a verdict for $150.00 and be- 
cause of the inadequacy of such damages, the trial court 
properly granted plaintiff a new trial. (Gilbert v. Kinnaird, 
Iowa Supreme Ct.).. . 703,332. 


Newly Discovered Evidence.—Plaintiffs, who were denied re- 


covery for the injury and death of two persons, respectively, 
who were struck by defendant’s automobile, were also de- 
nied further trial upon newly discovered evidence. The court 
concluded that the evidence relied upon was not new, was 
too unstable to change the verdict and was cumulative and 
impeaching and that due diligence in procuring same had 
not been exercised. (Chadwick et al. v. Ek et al.; Benoit, 
Exrx. v. Same, Wash. Supreme Ct.)... 703,326. 


Paragraph (§) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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